A common position adopted by the international community is that establishing the rule of law after violent internal conflict is an essential prerequisite in the transition from war to peace. In practical terms, this often translates into projects and programmes directed at the criminal justice sector. Rarely is rule of law acknowledged in relation to administrative law, public governance and economic management. This has several negative effects, particularly in societies where public mismanagement, bad economic governance and corruption run high, and especially if one considers these issues as constituting a large part of the reason for state 'failure'. But, a new trend is now vaguely discernible in the practice of the international actors involved in rebuilding war-shattered societies that gives priority to the rule of law in relation to public sector reform. Liberia provides, in this regard, an illustrative example through the agreement between the Transitional National Government of Liberia and donor agencies, where international experts will have co-signing authority over a number of budgetary issues, and where national judicial institutions will be strengthened in order to combat arbitrary governance and corruption.
The Role of Law in Post-Conflict Reconstruction
It has become a credo in the field of statebuilding 1 that for societies to manage the transition from conflict to durable peace, they must establish the rule of law. 2 Thus, in the rebuilding process of so-called 'failed states', 3 rule of law promotion has become a popular reform activity including activities such as, reviewing and 66 Richard Sannerholm vetting criminal laws in light of international human rights standards; training of judges and other legal professionals; supporting the formation of police forces and establishing human rights commissions and truth and reconciliation tribunals. 4 As some commentators sarcastically remarked in a recent study, rule of law is like apple pie and ice cream, it is a concept that no one can dislike. 5 This 'rule of law template' or 'justice triad' approach is promoted in a wide variety of different post-conflict situations from Afghanistan to Kosovo, Liberia and Haiti. 6 But, there is a contestant to the title of the most popular reform activity. This alternative to the standard menu says that in order to successfully address root causes to a conflict, one need also to focus on rule of law in relation to other areas, in particular to governance and economic management. Stripped to its essentials, this argument implies that it might be equally important to review the laws on public procurement as it is to review penal codes, and equally important as creating a human rights commission is the establishment of an independent prosecutorial office with a mandate to investigate charges of corruption.
While this argument flies in the face of the popular perception that the greatest need in post-conflict societies is the implementation and protection of civil and political rights, and while it lacks the high-flying and symbolic traits of the present rule of law menu, it is quite logically constructed. What is more, it is all about rule of law and human rights promotion. 7 The alternative perspective views conflict as a development problem, and that without getting the economy back on track and without providing the basic means necessary for people to sustain themselves financially, conflict is never far away. In situations where the government misuses public resources, where the executive power curtails the judiciary, and where embezzlement and corruption is high, where water rights and land rights are hotly contested, rule of law has an important role to play. 8 is wider in scope. The World Bank talks of 'Low Income Countries Under Stress', and the Organisation for Economic Co-operation and Development uses the term 'difficult partnerships', focusing on crisis as a development problem. A counter-argument to this 'rule of law and development perspective' is that in the immediate situation after conflict, the rule of law menu represents urgent measures needed in order to guarantee peace, order and stability. This is correct, but directing legal and judicial assistance to governance and economic management should not follow long after.
This article will argue that there is a need to pay greater attention to rule of law in relation to issues such as governance and economic management, and that failure to do so may severely undermine the sustainability of other statebuilding reforms.
In order to set the stage for this article's central argument, Part 2 will provide an overview of the cause of crisis states while Part 3 will examine some of the implications of conflict for the legal and administrative sector. Part 4 will analyse the rule of law template in statebuilding, focusing on how the concept of rule of law is used by international actors. In Part 5, three critical capacities of the rule of law template will be analysed: law reform, judicial reform and human rights and police. This is followed by a discussion of a governance and economic management programme in Liberia in Part 6, as an alternative to the 'one-size-fits-all' approach currently dominating the agenda of rule of law and statebuilding entrepreneurs.
The primary focus in this article centres on volatile and crisis state situations. The defeatist question posed by Martin Doornbos, 'when starting from scratch, where does one begin' 9 to the case of statebuilding in Somalia, can serve as a geographical and conceptual denominator, and the same can be said of Robert Jackson's unconventional suggestion that certain states should be advertised by public notice on large signboards at all border entrances bearing the words: 'Warning: this country can be dangerous to your health.' 10
A Crisis Anatomy
Understanding the anatomy of crisis situations is far from an academic interest; it holds great bearing on the quality of the response of the international community. As shown by Cater, how conflicts are understood greatly influences the strategies of the UN and other donors. 11 Finding root causes to conflict was a much debated issue throughout the 1990s between proponents of a perspective which placed economic incentives as the main cause, and those who claimed that various forms of deprivations of justice and violations of human rights, authoritarian regimes, etc. were to blame. The international community has tended to depart from the perception that conflict is primarily caused by a deprivation of justice, meaning a lack or abuse of civil and political rights and the existence of an autocratic regime where political participation is non-existent.
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According to the 'justice-seeking' perspective, conflicts and crisis situations occur because people pursue certain grievances against the state, and when there are no adequate mechanisms and institutions in place for seeking redress, crisis looms nearby.
This 'justice seeking' approach is clearly illustrated in the report of the UN Secretary-General, Rule of law and Transitional Justice in Conflict and Postconflict Societies, where it is said that past experience has demonstrated that the consolidation of peace as well as the maintenance of peace in the long term, cannot be achieved unless 'the population is confident that redress for grievances can be obtained through legitimate structures for the peaceful settlement of disputes and the fair administration of justice'. 13 The report also holds that '. . . the heightened vulnerability of minorities, women, children, prisoners and detainees, displaced persons, refugees and others, which is evident in all conflict and post-conflict situations, brings an element of urgency to the imperative of the rule of law. 14 Rule of law is seen as a remedy for widespread insecurity.
While this perspective rightly posits human rights abuses at the centre of conflict and at the centre of the international response, it is intrinsically narrow in scope and generally excludes deprivation of social and economic rights. The justiceseeking approach tends to equate insecurity with violation of physical integrity rights. But, insecurity is much more than violations of civil and political rights. In a report from the World Bank called Voices of the Poor: Crying Out for Change, based on extensive world-wide interviews, eight factors of insecurity were listed: insecurities of work and livelihood; natural and human-made disasters; crime and violence; persecution by the police and lack of justice; civil conflict and war; macropolicy shocks and stresses; social vulnerability; health, illness and death. 15 A broader perception of insecurity is also given by the Truth and Reconciliation Commission in Sierra Leone, which concludes that a number of factors are at play in a crisis situation. The Commission noted that it was years of bad governance, endemic corruption and the denial of basic human rights that created the conditions that made conflict inevitable. 17 Instead, they suggest that economic factors such as a high concentration of natural resources provide incentives for looting and predatory economic behaviour and, that rebel groups seek not to redress grievances, but enrichment, and that this causes conflict to erupt. The economic perspective is a very one-sided take-on conflict that pays little attention to the state as an actor, and it is difficult to explain the conflicts in Rwanda and Somalia as a struggle over coffee rentals and cows. 18 Nevertheless, the economic perspective does manage to bring attention to the fact that weak economic governance and widespread poverty, typical development problems, are central features among the root causes of conflict.
Objective grievances should not be disregarded as part of the explanatory power of conflicts but they should be viewed from a more comprehensive perspective. A number of objective grievances in post-conflict societies relate to physical integrity rights, however, a large part also concerns the right to water, land and adequate housing. Therefore, the role of economic, social and cultural rights, or rather the deprivation of these rights, should be more clearly acknowledged in the international rule of law response. 19 This entails recognition that 'resource misallocation, economic mismanagement, corruption, poor fiscal policies, and structural adjustment policies' can have negative effects on a society, and if left unaddressed, can cause the eruption of violent conflict. 20 While this perspective -claiming that root causes to a conflict may consist in equal part of a lack of employment, education, widespread poverty and human insecurity as well as a lack of the right to vote -have not been ignored in the broader realm of statebuilding, it has been ignored by the 'rule of law menu'. Issues concerning the protection of social and economic rights and control of the executive power are generally left out of the statebuilding and rule of law equation. 22 The UN High Commissioner for Human Rights observed in a report from early 2005 on Sierra Leone that progress in the area of human rights had been lopsided in favour of civil and political rights. Few improvements were registered in the area of economic, social and cultural rights, and from all indications, Sierra Leone was unlikely to meet the Millennium Development Goals in any of the areas.
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The Secretary-General made a similar observation and noted that increasing respect for civil and political rights in Sierra Leone continued, but progress in the area of social and economic rights remained slow and cumbersome. 24 For the planning and preparation of post-conflict statebuilding interventions with a substantial rule of law component, the multifaceted anatomy of crisis situations -the mixing of justice, economic and social conflicts -requires a holistic approach.
The Impact of Conflict on the Legal and Administrative Systems
The legal and administrative system is often the part of the state which is most vulnerable to conflict. 25 One striking feature is the high level of destruction of official buildings, particularly court houses, police stations, correctional centres and prisons; a level of destruction which seems endemic in crisis situations. a plague of heavily armed locusts had swept through, scouring the grounds for anything valuable and leaving broken windows and ripped-out electrical sockets in their wake.' 27 This is not unique for Kosovo. A World Bank Joint Assessment Mission to East Timor, following the post-election violence, reported that over 70% of all administrative buildings were either fully or partially destroyed, and almost all office equipment and movable property was completely destroyed. 28 The fact that official records and court files are destroyed means, for example, that land, housing and property rights may be hard to legally identify. This, in turn, creates insecurity and prohibits local productivity and economic growth, further complicated by the return of refugees and internally displaced persons. 29 Widespread destruction makes the legal and administrative system of a war-torn society 'ahistorical'. 30 In many cases, the legal and administrative system also suffers from a lack of independence due to an entrenched tradition of executive interference. This was recorded by the group of UN experts assessing the legal sector in Liberia in 2003 in relation to the establishment of a UN peace operation . . . public confidence in the judiciary is extremely low. Salaries and benefits . . . have not been paid for 17 months, providing an easy justification for acceptance of bribes and favours . . . Courts were extremely reluctant to rule against the government and 'telephone justice' was said to be common. By all accounts, Taylor's domination of the judiciary was far-reaching and extreme. 31 Weakness in the administrative system is often a salient feature of post-war societies. The administrative legal framework tends to be unclear with overlapping jurisdictions between various agencies, leaving room for discretion or creating administrative inertia. This also means that the regulation of property rights, social services and the issuing of licences and permits for commercial activity 27 72 Richard Sannerholm takes a hard toll, creating legal and administrative barriers for people struggling to return to some sort of normality. In post-war societies, the previous law in force is often challenged and fiercely contested, as evident in Somalia and Kosovo. When the Special Representative of the Secretary-General in Somalia declared the criminal laws in force prior to the establishment of the UN mission to be applicable it provoked vigorous protests from the legal community in northern Somalia who perceived the penal code to be tainted by the former regime of Siad Barre. 32 Similarly, when the UN transitional administrator for Kosovo declared that the laws in force prior to the establishment of the UN mission should continue to apply, mutatis mutandis, several Kosovo-albanian judges refused to apply the law. 33 In this regard, the current effort of developing model criminal codes for potential use in peace operations should be noted as a positive improvement of rule of law promotion practice. While the effort originally followed the recommendation in the Report of the Panel on United Nations Peace Operations, where a form of 'justice package' was suggested in order to more effectively address the issue of applicable law, the project has evolved and has the potential for more long-term use in criminal law reform. 34 The model codes encompass a Model Criminal Code, Model Code of Criminal Procedure, Model Detention Act and a Model Police Act. The drafting process has followed an inclusive and comprehensive approach involving consultations with legal practitioners and scholars across the globe. 35 Related to this phenomenon is the emergence of parallel justice systems, as a response to a perceived bias in the formal justice system, or because of the weak function of formal law. Following the crisis in Somalia, customary law and Islamic law, Sharia, emerged and has since become a consolidated normative system in rural areas while the formal justice system applies only to the urban sector, at best. 36 A similar development has taken place in Sierra Leone. As noted in a recent assessment by the World Bank, the justice sector only serves the urban elite, the resources available to the sector are abysmal, and the general perception of the justice system is in general negative. In the countryside, people increasingly resort to customary and informal extra-judicial mechanisms for settling disputes and arranging their affairs. 37 Finally, crisis states share, together with the rest of the community of developing countries, the general problems of severely constrained human and material resources, politicisation of the justice system; several laws that are not applied, lack of educated and adequately trained legal professionals, and a low level of access to justice. In times of conflict and prolonged insecurity, these characteristics become more acute problems. A low access to justice becomes no access to justice, several laws not applied turn into laws not applied at all, and a politicisation of the justice system, rule by law and not rule of law, eventually becomes rule by the gun.
Considering the fact that conflict is caused by a number of intertwined factors (from human rights abuses to widespread corruption) and considering that conflict creates a rule of law deficit in both the legal and administrative sectors, it is rather surprising that the majority of rule of law programmes and projects implemented in post-war societies has a tendency to focus almost exclusively on criminal justice, while neglecting the broader role played by law in a reconstruction process.
The Model Rule of Law in Statebuilding
Do we really need to discuss the rule of law? Is it not enough to act on the basis of 'I know it when I see it?' There are two compelling reasons for why a discussion and examination of the concept of rule of law in post-conflict statebuilding is warranted, indeed one could even say, urgently needed.
The first one is simply that if the international community is to continue to promote the rule of law as part of a reconstruction strategy, there should be some clear indications as to what, more precisely, is meant by the rule of law, beyond references to general goods such as human rights and democracy. Scholars and practitioners alike frequently criticise 'rule of law promoters' for lacking a precise definition of what, exactly, they are promoting. 38 Not knowing what to promote, yet still doing it, leads to confusion, contradictory results and a conflict of values, the argument goes. Secondly, it is not only that discussing the rule of law will enhance the quality of communication between donor agencies involved in promoting the concept, and between the donor community and recipient states, which makes an examination of the concept warranted, it is also the fact that the rule of law sometimes has legal consequences. The EU in its external relations under the Cotonou agreement has included the rule of law as one criterion which the partner countries need to fulfil. Actions in violation of the rule of law can thus result in certain measures such as withholding funds and freezing assets. In order for these measures to be implemented in the event of a breach of agreement there must be a rather specific understanding of what the rule of law is.
But it is not at all clear what the rule of law means, what the concept includes, or in this context, what the rule of law does for socio-political and socio-economic development. 40 Instead, the axiom frequently referred to -that rule of law is necessary for economic development and democracy -is not, when held up to close light 'as axiomatic as it may first appear'. 41 Furthermore, the assumed causal link between enhanced rule of law and increased human rights protection is shaky, at best. 42 Instead it seems as if the rule of law is promoted on the basis of rather general assumptions and loose theoretical grounds. 43 One way of approaching rule of law is to see it as a way of organising the state, how the state's relationship to its citizens should best be regulated, and how the relationship between the citizens should be regulated. 44 The rule of law, writes Susan Rose-Ackerman, has two fundamentally different aspects; 'the first sets legal limits, both civil and criminal, on private interactions. The second imposes limits on the political regime'. 45 In a somewhat scaled-down version, the rule of law could be presented as constituted by a set of principles: legality, legal certainty, 40 First, it should be noted that rule of law has originated in two different legal 'families'.
We have the Continental-European concept of 'Rechtsstaat' and the Common-law concept of 'rule of law'. Furthermore, rule of law is often within the academic discourse separated into a material and a formal connotation, where the former emphasises the formal procedures of the legal system without giving much attention to the substance, contrary to the latter where not merely the formal requirements should be fulfilled but also some form of political morality in terms of 'just', 'equitable' and 'fair' laws. separation of powers and equality before the law with the primary purposes of protecting against arbitrary rule and guiding human conduct. 46 But this minimal or modest conception has scant support among international agencies, where emphasis tends to be placed on the rule of law as a concept intertwined with human rights, justice and democracy. 47 The Secretary-General has attempted to establish a common rule of law definition, which will guide the work of the UN's various agencies, programmes and departments. Rule of law, it is said:
. . . refers to a principle of governance in which all persons, institutions and entities, public and private, including the State itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated and which are consistent with international human rights norms and standards. It requires as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountability to the law, fairness in the application of the law, separation of powers, participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency. 48 This definition integrates both procedural (formal) and substantive (material) principles. 49 In addition, the definition also advocates for rule of law as an essential part of good governance through the reference to accountability, transparency and participation in decision making. 50 This definition will, without doubt, gain support and approval among many of the various actors involved in rule of law promotion, in the sense that it represents the general idea of rule of law as 46 76 Richard Sannerholm something good, something linked to democracy, something linked to human rights, and something linked to good governance. But all good things do not go together, and it is evident that rule of law, following this definition, will be painstakingly difficult to operationalise and implement in post-conflict societies. High ambitions and soaring expectations are at the heart of the problem with the rule of law menu -too many 'goods' have been associated with rule of law that it is difficult to define, in concrete terms, what it will take to realise them.
What rule of law reformers have done to a large extent is modelled the rule of law menu based on their own national experiences and tried to mimic the conditions in their own legal contexts. Rwanda is a case in point. Following the post-genocide intervention the international community focused on a number of training programmes for the few remaining legal professionals in the fledging justice sector. Most of the international experts, however, came from common law backgrounds with little or no understanding of Rwanda's legal tradition, which is a mix of French and Belgian civil law which effectively hindered much of the rule of law reforms carried out. 51 The rule of law menu tends to look like a checklist of what institutions it is assumed that rule of law needs in order to exist instead of asking the most basic question of why the rule of law is needed in the first place. 52 Moreover, the international promotion of rule of law has a strong tilt towards the function of regulating the relationship between citizens; rule of law has come to be equated with law and order, security, and low levels of crime, and the concept of security sector reform is sometimes used interchangeably with rule of law reform. 53 There is also a strong moral and political imperative to focus on human rights in relation 51 to rule of law and, most actors identify rule of law as primarily a system for the protection of civil and political rights. The rule of law template's preoccupation with criminal justice and human rights is a stark contrast to lessons learned from governance reforms and development aid in post-conflict reconstruction, where emphasis is placed on supporting wartorn societies' ability to perform certain limited functions such as protecting people from harm and to provide an economic framework in which people are capable to support themselves. 54 The more modest, but also more practically attuned policy of governance reforms in post-conflict societies is most clearly expressed by the UK's Department for International Development (DfID) and its 'good enough governance' strategy. 55 This strategy focuses on the main causes of instability, the main capacities of the state, and the accountability and legitimacy of the state, while avoiding reforms that are too ambitious for the implementation capacity of the post-conflict society. 56 An illustrative example of how rule of law is equated primarily with law and order and human rights is the United Nations Development Programme (UNDP) project in Somalia, 'Role of Law and Security Programme' (ROLS), established in 1997. 57 The 'rule of law component' has three focal areas, the judiciary, law enforcement and human rights. These three elements, it is said, constitute a holistic and integrated approach to strengthening the emergence of rule of law in Somalia 'working by supporting the development of a transparent and independent judicial system that respects human rights and serves the people in a just and equitable manner'. 58 While lack of access to justice is a real problem in Somalia, in particular for vulnerable groups, land rights and grazing rights are other major problems from a subsistence perspective, while obstruction of justice by war-lords turned self-appointed local 'administrators' is an even greater problem. The case of Somalia highlights the fact that not all work to reform the legal sector should be labelled as rule of law reform, irrespective of whatever epithet donor agencies use. 59 The dilemma with the discourse on rule of law in post-conflict societies is that while the present paradigm makes a correct assessment of the needs in post-conflict societies, it is also off the mark. War-torn societies are in need of justice triad reconstruction featuring criminal law reform, judges educated in gender sensitivity and an adequately trained police, yet there is also a need to expand the rule of law focus and bridge security and development perspectives, 54 and it is necessary to focus more clearly on rule of law as a way of imposing both legal limits on the state and for enhancing law's capacity to actually guide human conduct to create an enabling environment for recovery. This means that rule of law could be seen as encompassing much more than the present focus. Besides reforming the judiciary, bar associations, constitutions and the criminal law system, in order to remedy violations of civil and political rights, it could also encompass administrative and commercial law reform and activities to fight corruption to redress economic and social rights and ensure the principle of legality. The predominant focus on criminal justice and the judiciary is, as one commentator has put it, analogous to what the public health field would look like if it mainly focused on urban hospitals and the doctors staffing them, and ignored health nurses and other health workers. 60 Focusing on only one sector of the legal and administrative system tends to create a 'dualistic development of the justice system' 61 where investments in criminal justice and the judiciary gain momentum while corruption, administrative inertia and a low level of access become the norm in other sectors.
Three Critical Capacities: Reforming Laws, Enhancing Adjudicative Capacities and Supporting Law Enforcement and Human Rights Protection
The international community has identified institutional reform and law reform as the central components for a post-conflict statebuilding strategy. The institutions most often considered for reform, in a roughly descending order of importance, are the judiciary, police, national human rights commissions, correctional centres and prisons, and other agencies and departments of the state. In the following sections, three critical capacities of the present rule of law template -reforming laws, enhancing adjudication, and human rights protection and police reform -will be examined. These three broad categories exemplify the content of the current rule of law template, and some of the main methods of implementation.
The issue of both law reform and institutional building has frequently been approached as a technical or practical problem translated into refurbishing courthouses or importing 'good laws'. But the problem lies elsewhere. As noted by the Secretary-General in relation to Sierra Leone, courthouses and prison facilities have been built or renovated throughout the country, but 'progress has been slow in addressing such problems as undue delays in the trial and adjudication of cases and the lack of judicial personnel'. 62 Any type of externally promoted rule of law reform is, above all, a matter of enhancing capacity and changing behaviour, and as such, is more political than legal-technical in nature.
A. Reforming Laws
Law reform has been one of the top priorities in justice system reconstruction in post-war states. 63 Law reform means providing technical assistance and legal advisory services to governments, assisting them in ratifying or acceding to international conventions, and assisting legislatures in drafting new legislation. Predominately, the reform efforts relate to criminal law reform, criminal procedure law reform, the legal framework for the judiciary and constitution making. Laws relating to citizenship and elections are also frequently adopted in the initial stages of post-conflict reconstruction.
International human rights standards and instruments play a pivotal role in law reform from two perspectives. First of all, human rights treaties are often used as a model for a review and overall assessment of the legal framework and, secondly, the United Nations often push hard for the signing and accession to international human rights treaties. 64 As a result, there is an interaction and integration of international standards on human rights into the national legal system during a short period of time.
International human rights law, in addition to United Nations norms and standards 65 is perceived to be 'a solid basis for guidance' and offers both 'orientation and inspiration, as well as an appropriate framework for establishing and re-establishing and strengthening criminal justice systems'. 66 In the same vein, the Secretary-General has argued that international norms and standards bring a legitimacy that cannot be said to attach to the export of national standards. 67 The UN has also assisted in drafting national plans of action for the protection of human rights in the Democratic Republic of the Congo, 68 Sierra Leone 69 and Liberia. 70 It is in this context, however, interesting to observe that ratification of human rights treaties and conventions does not seem to imply a stronger protection of human rights, and that it may even be perilous in the short-term period. Post-conflict societies are under an immense pressure to conform to international standards while they at the same time experience serious difficulties of providing basic services. 71 In crisis states, the first priority is to determine the applicable legal framework. When the UN has assumed an administrative responsibility and exercised executive powers, as in Kosovo and East Timor, the laws in force at the time of the establishment of the respective UN missions were decided to apply, mutatis mutandis, insofar they did not conflict with human rights standards. 72 A problem with this approach is that it is rarely supported with instructions of how to assess the compatibility of existing national laws with international human rights. In Kosovo, it was left to the judges to interpret, with the consequence that judges poorly trained in human rights had to interpret 'the penal code or the criminal procedure code through the lens of international human rights instruments . . .'. 73 Similarly, in Afghanistan, according to the Agreement on Provisional Arrangements in Afghanistan Pending the Re-establishment of Permanent Government Institutions, it was decided that the constitution of 1964 and the existing laws and regulations should continue to apply as long as they did not conflict with the agreement or international treaties to which Afghanistan is a party. 74 Nothing is said, however, about how the interpretation of a conflict of laws should be made, or what the competent authority would be.
Several UN missions in Africa have seen major investment in law reform. While described as 'assistance' to national governments, compared to executive powers in Kosovo and East Timor, and while the issue of law reform has been approached differently in the various missions, the result is that a substantial volume of new laws are drafted under the auspices of international actors. This is a rarely recognised and discussed aspect of the international involvement in Africa. It reveals a built-in tension in the work of the international community and UN in particular, between policy decisions that reforms should be based on the local context and take local ownership seriously, while the reality for all practical reasons sometimes makes this an unworkable approach. The missions established in Sierra Leone or Liberia, for example, have not been given executive powers. However, the guise of 'assistance' should not steer away from the fact that laws are initiated, drafted and promoted by international experts, with continuing international aid as a levier.
As an example, in the DRC, the UN mission was charged with assisting in the re-establishment of a state based on the rule of law, which led to the establishment of a Joint-Commission with the Transitional Government on essential legislation, including post-transitional constitutional drafting. 75 Similarly in Liberia, the UN assisted the Ministry of Justice in reviewing and redrafting of laws relating to rape, human trafficking, juries and the financial autonomy of the judiciary. 76 The focus on law reform in post-conflict societies illustrates a tendency of the international community to invest in high-profile areas where tangible results are easily measured. While this is laudable, it should not overshadow the principal problem in all post-conflict and developing countries, namely that of implementation and enforcement and of making laws accessible to the general population.
B. Enhancing Adjudicative Capacity
Next to law reform, strengthening the judicial system is a core objective for peace-and statebuilders. The goal is often presented as one of increasing the professionalism and independence of the judiciary, and to train and capacity-build judges in international human rights law. While judicial reform primarily focuses on the judiciary, this sector of reform also includes assistance to bar associations, public defender programme and prosecutorial services. Judicial reform is said to be one of the most difficult reform areas in which to measure swift progress and change. 77 A first concern, however, is to address the general lack of qualified personnel. According to a recent assessment of the justice sector in Liberia, only three of the 130 magistrates are lawyers, and out of 300 justices of the peace, whose sole 75 
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Mission qualification is literacy, more than half are illiterate. 78 Burundi is another tragic case. Prior to the establishment of a UN mission, the Secretary-General reported that there were only 60 defence lawyers available in the country, most of them located in the capital. 79 The difficulty of finding legal professionals to serve on the bench has been a problem in all of the recent UN missions in Africa, and it inevitably involves trade-offs on formal requirements and practical experience in the appointment process in order to rectify the judicial deficit. The lack of judges and magistrates not only results in a backlog of cases and prolonged times of detention but also means a total lack of access to justice, particularly in rural areas. In some cases, this problem has been approached by establishing mobile courts as a quick-impact project to deal with the most pressing matters of justice 80 or as in Liberia where the UN established a Case Flow Management Committee to address the issue of pre-trial detainees held for long periods of time. 81 In Somalia, the UNDP, under the ROLS programme, has engaged in rebuilding the judiciary for nearly 10 years. While several of the reform activities relate to the physical reconstruction including printers, registers, law books and the establishment of an official gazette, much of the judicial reform has also been based on extensive training and 'retraining' of judges through a series of workshops.
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It is important to note that the problem with qualified personnel is not isolated to the courts. In a number of countries certain administrative agencies and quasi-judicial bodies are vested with adjudicative powers in commercial and administrative matters. Failure to include this aspect of state services when promoting rule of law can have negative long-term effects. In Sierra Leone, a deficit in regional administrators and other public officials in certain parts of the country resulted in UN personnel acting as de facto administrators in providing basic services, although it is not at all clear that this fell squarely within the mandate of the peace operation. 83 Another element of judicial reform is judicial monitoring by international legal experts, or simply giving advice to courts in particularly sensitive matters. In Côte d'Ivoire, the Rule of Law Unit within United Nations Operation in Côte d'Ivoire provided advice to the local judiciary on issues concerning death in custody, 78 
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torture or ill treatment, and arbitrary killings where the security forces had been involved. This measure is adopted as a way of strengthening the independence of the judiciary in a short-term build-up phase. 84 An interesting aspect of judicial reform is that it rarely includes a focus on legal education and support to law schools. In both Liberia and Somalia, the UN mentions briefly the need for supporting legal education; however, the primary focus is on continuing legal training. While quickly finding, training and appointing judges are necessary measures in the short-term period, it does not address a long-term deficit. Furthermore, judicial reform represents to some extent an overzealous belief in judges' inclination to change. In post-conflict situations, where the judiciary sometimes benefit from a lack of supervision and a legal 'chaos', they are not always part of the solution but part of the problem. 85 Past experiences caution against high expectations on speedy institutional change in the judiciary. Even when judicial reform has received support and commitment from the 'host' state and key actors, there is often a limited capacity to 'absorb' aid in any form due to weakness in the overall state administration. Furthermore, without effective public administration, tax collection and auditing of state funds, corruption flourishes, and even the best-designed institutionbuilding programme within the rule of law template will have difficulties with sustainability. 86 This lack of 'absorptive capacity' fundamentally impedes the sustainability of reform -in any sector.
C. Law Enforcement and Human Rights Protection
Nearly all recently established missions include a police reform component. 87 Reforms in this area usually focus on increasing the number of police officers -as in the DRC where the UN mission, in co-operation with the Ministry of the Interior, has managed to train and deploy 6,000 police officers during 2004-2005 -or of training police officers in human rights and 'democratic policing', restructuring police forces, or reviewing the legal framework governing police work. Another aspect of police reform is 'training of trainers'. In Burundi the UN mission, United Nations Operation in Burundi, established police training centres and during 2004-2005 trained 160 police trainers, in addition to training in investigating and forensic techniques. 
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The major challenge in any police reform is to facilitate a change of 'culture and ethos'. 89 Several police forces in post-conflict societies have been part of a repressive regime, and they often suffer from mistrust and lack of confidence from the society in which they operate. In this respect, ensuring that adequate accountability mechanisms are in place is a crucial reform component, along with an appropriate screening and vetting process for those seeking to enrol following disarmament, demobilisation and re-integration activities. 90 As concerns human rights, one frequently promoted and established institution is national human rights commissions. 91 While their mandate varies in relation to the different context, they are generally set up to monitor the human rights situation, carry out investigation and at times receive complaints from citizens, acting as a sort of ombudsperson institution. This is illustrated in the mandate for the Commission established in Afghanistan under the Bonn Agreement, whose responsibilities include human rights monitoring, investigation of violations of human rights, and the development of domestic human rights institutions. 92 Human rights commissions have also been established or planned for, with the assistance of the UN, in Liberia, DRC, and Burundi.
In Sierra Leone, a Human Rights Commission was established in 2004. 93 While it follows the general functions of other Commissions established, it has retained a rather wide set of powers, among others, the right to enforce the attendance of witnesses and examining them on oath, compel the production of documents, the power to issue orders to enforce its decisions, and to refer to the High Court for contempt an individual who refuses to comply with a decision. 94 Although an important step in creating a formalised national capacity to address human rights issues, the results have been modest in terms of effectively promoting and defending human rights. 95 A large part of the human rights promotion under rule of law takes the form of training. A good example is the workshop organised by the UN in the DRC where 130 lawyers and magistrates were 'informed' about the Convention on the Elimination of All Forms of Discrimination Against Women in order to 'help ensure that the rights of women are effectively promoted and protected by the Congolese courts.' 96 While an important aspect of institution-building, it is unclear what the effect of training programmes has in the long-term perspective, and it is 89 not altogether clear what it actually means in situations where judges continue to work unpaid, or where executive interference in the judiciary is still strong. Finally, much of the human rights approach in statebuilding also includes efforts to build civil society institutions. This means supporting coalition building and enhancing the capacity of local human rights groups. An evocative case in point is from Côte d'Ivoire where the UN Mission, with funding from the Office of the High Commission for Human Rights, started a programme to strengthen national human rights groups and their capacity in raising the awareness of human rights among the population. 97 A similar approach was taken in Sierra Leone. 98 The UN agencies in co-operation with the Government of Sierra Leone also launched a nationwide consultation campaign in 2004 with the ambition to formulate national legislation for the implementation of the Convention on the Elimination of All forms of Discrimination Against Women, in addition to training of some 3,587 members of the civil society. The end-result of these activities is presented as a way to 'provide these groups with grounded knowledge of human rights principles as part of a gradual handover of the responsibility to monitor, promote and report on the human rights situation in Sierra Leone'. 99 The focus on 'bottom-up' approaches such as the enhancement of civil society is laudable. Besides the fact that it is necessary in order to 'plant' reforms in the society, it also provides incentives for national ownership and participation in decision-making. However, as with the training of legal professionals, it remains unclear what effect building human rights advocacy groups will have in the long-term.
Alternatives to the Rule of Law Template: Beyond Criminal Justice
Although not yet clearly formulated in policy, there is a tendency among the actors of the international community predominantly involved in rebuilding crisis states to move beyond the narrow rule of law template and also include governance and economic management issues. 100 International assistance to Liberia illustrates, in this regard, an interesting example of this emerging paradigmatic shift. 101 The present international involvement in Liberia is based on the resolution adopted by the Security Council in 2003, 102 
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The rule of law reforms implemented are more focused on high-profile areas such as ensuring women's rights, training judges in human rights sensitivity, and ensuring the rights of juvenile offenders. They are generally not concerned with how the emerging state in Liberia should be organised, or how the relationship between the state and citizens should best be regulated, outside the realm of criminal justice and civil and political rights.
The lack of a strategy for legal, judicial and administrative reforms aimed at securing the principle of legality in the transitional government, and for ensuring transparency, good governance and accountability mechanisms has severely undermined the peace process. 111 In 2004, the European Commission and ECOWAS conducted financial audits and investigations into several state-owned enterprises and other revenue generating agencies. Based on the results of the audits the European Commission concluded that 'theft and fraud within the transitional government were so great that they were sabotaging any possibility for durable peacebuilding'. 112 The audits met resistance, in particular, the investigation by ECOWAS on allegations of corruption in state-owned enterprises, and several members of the Transitional National Government of Liberia attempted to obstruct the investigations. 113 The Liberian Institute for Certified Accountants filed a writ of prohibition to the Supreme Court, in order to restrain public officials from co-operating with ECOWAS and the EC. 114 The Supreme Court, however, refused the writ after civil society groups filed an amicus brief on behalf of the investigations. 115 Previous pressure from the international donor community had resulted in the formation of a Task Force on Corruption and a Cash Management Committee. 116 The Security Council had on several occasions, acting under Chapter VII of the UN Charter, adopted resolutions for the freezing of assets and supervision of the trade of diamonds, but with limited results. 117 Similarly, the European Council adopted certain measures against Liberia already in 2003 following reports that the government of Liberia failed to live up to the criteria of human rights protection, rule of law and good governance as stipulated in the Cotonou Agreement. 118 None of these measures, however, were sufficient in tackling the rule of law deficit within the transitional government.
As a response, a congregation of donors known as the International Contact Group for Liberia (ICGL) proposed a Governance and Economic Management Assistance Program (GEMAP). 119 This agreement, signed between the Transitional National Government of Liberia (TNGL) and the ICGL on 9 September 2005, represents an intrusive and radical form of international control and supervision over a number of economic and governance issues. It can be seen as a new form of statebuilding, where substantial focus is placed on rule of law within a broader context of public sector and economic management reform.
The main objective of the agreement is to improve governance and enhance transparency and accountability, by targeting revenue collection, expenditure controls and government procurement practices. These issues played a central role before and during the civil war. 'Bad' economic governance and lack of accountability eroded the capacity of the Liberian state and fuelled violent competition over lucrative natural resources.
GEMAP includes six components: financial management and accountability; improving budgeting and expenditure management; improving procurement practices and granting of concessions; establishing effective processes to control corruption; supporting key institutions; and capacity building. 120 The implementation of the agreement is the responsibility of the Economic Governance Steering Committee (EGSC) which consists of representatives from the Liberian government, civil society and international donors. The steering committee is chaired by the Head of State of Liberia.
In the following text, aspects of procurement practices, the fight against corruption, support to key institutions and progress and challenges under the first year of implementation will be discussed.
A. Improving Procurement Practices and Granting of Concessions
A striking feature of GEMAP is that several components call for the deployment of international experts with binding co-signature authority. No major transactions can take place without being examined by both a Liberian manager and an international counterpart. 121 For example, under the financial management and accountability component, an international expert will have co-signing authority over matters relating to banking and for ensuring that internal controls and audits are carried out according to established rules. 122 International experts will also have co-signing authority on financial management practices in various state owned enterprises. ECOWAS originally proposed that international judges would be brought in to sit on the Liberian bench. This was rejected by the TNGL as being too intrusive and sovereignty offensive, and the proposal was withdrawn. 123 The reform of the procurement practices and granting of concessions has to be viewed in light of the fact that Liberia is not a poor country; on the contrary it is rich in natural resources such as timber and diamonds. But, through endemic mismanagement and bad governance, substantial portions of Liberia's resources have been lost. Subsequently, this component of GEMAP calls for increasing the transparency in public procurement by making it mandatory to list bidding parties, install open and competitive bidding and to publish results of public tenders. 124 Concessions in the past have not been subject to external control, and have fallen short of both national laws and international standards on public procurement.
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A procurement law has been passed and came into effect on 1 January 2006. Liberia will also join the Kimberly Process Certification Scheme and the Extractive Industries Initiative (EITI). 126 Reforming the procurement and concessions practices, and reviewing the legislation in this area, is a necessary strategy in order to guarantee that public assets are not used in political contests or for personal gains. A Contract and Concession Review Committee has also been established with a mandate to review contracts entered into by the TNGL between October 2003 and January 2006. The objective is to see if contracts have been written in accordance with the economic interest of the people based on four principles; the method of procurement; the appropriateness of the contracts; the performance of the contracts and; their economic value. 127
B. Establishing Effective Processes to Control Corruption
The Liberian justice system has been severely damaged by the long civil war. One fundamental implication resulting from Charles Taylor's rule is rampant corruption in the judiciary and frequent executive interference. Thus, the possibility of accountability mechanisms, judicial review and means of redress against government actions has been limited, at best.
GEMAP proposes in this regard, the establishment of an effective and independent Anti-Corruption Commission to assist in the investigation of fraud and corruption and other economic crimes. 128 The Commission, consisting of both Liberian and international experts, will have full prosecutorial powers. In addition, an independent prosecutor will be installed to work on corruption charges, and international technical assistance will be provided to enhance the investigative capacity of the prosecutorial office.
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The Commission is mandated to investigate cases brought before it by any person or group, including donor organisations who suspect that their funds and assistance programmes have not been properly used by the government. This measure will require the passing of appropriate legislation on the Anti-corruption Commission, the independent prosecutor as well as a review of the existing legal framework on corruption and economic crimes in Liberia. 130 The international influence is notable in the anti-corruption strategy and 'international legal experts will support and advise the Liberian judiciary in the dispensation of justice, particularly in cases of corruption' in a form of 'co-location programme' where international judges sit with national judges. 131 This falls short of the original proposal by ECOWAS to let international judges dispense justice, but nevertheless represents an intrusive initiative. It can also be discussed what level of de facto discretion and independence the Liberian judges will have in relation to international experts 'advising' on the adjudication of high-profile cases.
From a rule of law perspective, this component carries significant weight and importance. Past experience has shown that disregard for the law, and a personalisation of power, is a major impediment on the quality of governance in Liberia, and a constant source of conflict. If holding public office is equated with 127 
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massive personal enrichment, with few judicial checks and balances, or few taken seriously, violent competition for political power is never far away. Strengthening the general oversight system including substantial law reform is a considerable move forward in the direction of securing rule of law.
In September 2006, Liberia ratified the UN Convention against Corruption and the African Union Convention on the Prevention and Combating of Corruption. The conventions provide valuable strategies and instruments which could assist in the anti-corruption strategies under GEMAP. Furthermore, a Memorandum of Understanding has been signed between state-owned enterprises and commercial banks in Liberia on measures for the allocation of revenues in openly monitored and specified accounts.
C. Supporting Key Institutions
When it comes to supporting key institutions, the central focus is the Central Bank, the General Auditing Office and the Governance Reform Commission, the latter established under ACPA.
Regarding the Central Bank, GEMAP strives to secure the independence provided the Bank in the New Financial Institutions Act of 1999 and the Central Bank of Liberia Act of 1999. GEMAP also calls for a submission to the Legislative Assembly of a revised act establishing and securing the independence of the General Auditing Office independence.
The Governance Reform Commission, according to the agreement, will be strengthened along the lines of the ACPA, so that it may function as an Ombudsman, receiving complaints from citizens. The mandate also includes a review of the existing programme of good governance and the development of public sector reform. 132 This measure is important from a rule of law perspective, allowing for citizens to file complaints and address grievances in relation to administrative agencies, and can function as a complement to the Anti-Corruption Commission.
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The support to key institutions is interlocked with the capacity-building measures provided for by the agreement. Among the primary institutions to receive support under the GEMAP is the judiciary, but capacity building also extends to the civil service, with the need for training of civil servants and development of codes of conduct to strengthen the integrity system in Liberia. 132 ACPA, Article XVI. 92 Richard Sannerholm
D. Progress under GEMAP and Challenges Ahead
While the implementation of the agreement has gained momentum and seen some tangible progress, particularly in relation to improved fiscal discipline and increased revenues during 2006, several challenges remain. 134 One overarching challenge is to more closely link GEMAP with other rule of law programmes and projects carried out, principally with the reforms undertaken by UNMIL. As it stands now, UNMIL continues to co-ordinate overall rule of law programmes, and GEMAP has not been incorporated in a more comprehensive rule of law strategy of the UN. Another challenge relates to the central dilemma of all internationally supported reform programmes: how to ensure sustainability once external support withdraws. The ICGL must balance the need for international supervision and control with local ownership and influence in the programme. The real test for GEMAP is for the Liberian state to continue with reforms, practices and standards after the completion of the agreement.
Finally, the agreement is only nineteen pages long. Considering the extensive scope which GEMAP now covers, much of the details are left to on-going negotiations as the implementation is carried out. With several important measures pending, such as drafting new laws to support the integrity system and the adaptation of the legal framework to the UN and AU conventions against corruption, GEMAP faces an important challenge of communication in order to reach the standards of good governance intrinsic in the agreement. Making the implementation process transparent, inclusive and open to criticism is important from the perspective of legitimacy and national ownership. In light of this, the agreement stands to gain from co-ordinating with UNMIL's overall rule of law reforms in reaching a broader audience considering UNMIL's public outreach activities and extensive training programmes of legal professionals.
Conclusion
The present rule of law template is not sufficiently broad to deal with post-conflict reconstruction. While the rule of law template shows progress in the creation of security and law and order, and in the protection of civil and political rights, it has fallen short in ensuring the principle of rule of law in relation to other sectors of the state. The result is widespread corruption and embezzlement of state assets, not just in Liberia but also in Sierra Leone, Burundi and other war-torn societies. This severely undermines states' capacity to implement pro-poor polices and address the deprivation of economic and social rights and is in the long run a threat to sustainable peace. In addition, a system of rule of law requires constant attention and is essentially very expensive to maintain. Failing to direct rule of law reforms to the issue of governance and economic management is therefore inherently 134 
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counter-productive. The legal sector cannot be sustained by international aid and assistance.
GEMAP can be seen as a reaction to the failure of the rule of law template to address root causes to conflict and issues, which continues to cause instability. The agreement manages to draw attention to the fact that rule of law promotion cannot follow a pre-fixed institutional template, but that any rule of law strategy must be context specific and holistic in its perception of problems and challenges.
There are, however, several difficulties with the agreement from the perspective of sovereignty that should be acknowledged, in particular, the intrusive measures of providing international experts with a co-signing authority. 135 The International Crisis Group has stressed that the agreement is sui generis and should not be seen as a template for other crisis states. The level of 'failure' and the fact that Liberia is resource-rich makes it a unique situation. This is a solid point to make. Nevertheless, it should not exclude the possibility of 'recycling' the general ideas and principles behind the programme. This seems to be the opinion held by the UN, and the Secretary-General has expressed the possibility of using a similar approach in Burundi. 136 GEMAP manages to bridge security and development perspectives, with rule of law as the nexus. While criminal law reform and human rights promotion should continue to play a central role in the rule of law menu, these efforts should be situated within a broader governance reform strategy.
